Board of County Commissioners 2
Agenda Request .

Aitkin

County Agenda Item #

§ Requested Meeting Date: June 26, 2018

Title of ltem: e Pall Books-Election Equipment

D REGULAR AGENDA Action Requested: D Direction Requested

CONSENT AGENDA Approve/Deny Motion D Discussion ltem

I:] Adopt Resolution (attach draft) E] Hold Public Hearing*

D INFORMATION ONLY *provide copy of hearing notice that was published
Submitted by: Department:
Kirk Peysar Auditor
Presenter (Name and Title): Estimated Time Needed:
Kirk Peysar n/a

Summary of Issue:

Aitkin County will receive $100,332.76 for its voting equipment purchases from from the State of Minnesota.
$77,008.35 for the purchase of e-pall books and $23,324.41 for the purchase of a central counter. There is a county
match for e poil books is $25,669.45; for counters $23,324.41.

| am recommending the purchase of a Model DS 450 central count machine at a cost of $25,725.00 under State
Contract purchasing. In the short term, a model DS850 will be leased from Election Systems and Software with any
payments applied toward the future purchase of the DS450.

Alternatives, Options, Effects on Others/Comments:

Recommended Action/Motion:

Authorize purchase/lease of a central count machine.

Financial Impact:

Is there a cost associated with this request? Yes [:’ No
What is the total cost, with tax and shipping? $
Is this budgeted? Yes ljl\fo Please Explain:

The grantis the result of new legislation (2017). The county match will be made from budgeted county funds in the
election department.

Legally binding agreements must have County Attorney approval prior to submission.




11208 JOHN GALT 8LY0
OMAHA, NE 68137-2364

YN Rental Agreement

ELECTIO!

BYETFVE & SOFTWARF

Cuslomes PO #

Augusi 14, 2018
Covered Elechen{s): November 6. 2018

Esbmaled Delwery Dale:- T4 e Agread Upan by tha Parties
Customer Gantaey, Tiie, Kirk Paysir - Audilor Phone Number: (218) 3277354

FaxtNumber (218) 927-7324

Customer Name Ailkin Caunly, Minnesota

Type of Renlal Equip O New [ REFURBISHED Rental Term: July 1, 2018 ttunygh November 30, 018

Bill To. Ship Ta:
Aitkin Gounly, Minnesola Afin County, Minpesota
Kirk Peysar - Audiioy Kk Poysar - Audilor
208 2nd Streel N.W, - Room 202 2089 2nd Slreel NW. - Room 202
Ailkn, MN_ 56431 Ailkin, MM 56431
lte Descoiption aty Price Total
(Reflurhikshad) Mudel BS850 Scunnar wih Slzel Table, Renort Plinter, Audil Prinler, Slan
t |bsax Up Kit, Busi Cowat, Saltary Backup, Two (2) USB Cobles. Thiee (3) 8GB Thumb Drives, $30,800.00 330,800, 00
Inilial Anngal Liconse Fee, and Rouniing Shipping & Handiing
2 |bs8s0 Ballol Jegger - $125.00 $125.00
3 |Ds850 Insiallation/Training Fee (1s( Uail) - $3,575.00 $3,575.00]
4 [services Eleclion Day On-Site Support Event . $4,525.00 34.525,00
Rentai Order Sublotal | $ 38,025.00
[ Fralght 8illable:  yos ] no [ | Cuslomer Discounl {$13,300.00)
Rental Order Total | $ 25,725.00
Liike Movareten
Cuslomer Slgnalure Dale

Regional Sales Manager

V/ P, of Finance Dale Thle

[Epecial Notes;
ES&S agrees lo provide Cuslome wilh i credil in (he amounl of $16,750 00 which may only be applied lowards Cuslomer's purchase of an ES&S Voling Sysiem pravided Lhal

IZustamet and ES&S exocuie an agreement for such purchase no !aler Ihan December 31, 2018

100% of Order Tolal due Thirly {30) Calendar Days after Ihe laler of (a) Equipment Delivery, ar {b) Receipl of Correspondiny ES&S
Invaice

Delays in paymenl due 10 na faull of ES&S will be subjecl (o mlersst charges in the maximum amounl permilled by applicable law
Equipment Renlal Pricing includes Roundirip Shipping and Handling provided Cuslomer ulilizes he original boxes and packing
malenals lo return the equipment io ES’S

er dilional upon

Payment Terms In no event shall Customer's paymenl obligations hereunder, or the due dales for such p (s, be ing
Cuslomer's receipl of Jederai and/or slale funds,

Any applicable slate and local laxes are not included, and are the responsibifily of Cuslomer.
It appiicable, Bailal Prinling and Shipping, Goding, and Ballol L ayoul will be invoiced separalely

Prinling covers standard, single-sided 11 a7 14 inch ballols with black and while prinling, Any vanalion of lhe slandard ballof wrinting,
witl resull i addilional priniing fees

£8&S shall provide the Customer with a Relurn Malerials Aulhorization ("RMA‘} farm which shall sel forth all of the equipmenl and
software Io be relurned upon he expiralion or earlier lerminalion of the Agreement. The Cuslomer shall use his ferm when
relurning lhe 2quipment and saftware and label all baxes wilh the RMA pumber provided

Customsr shall be respansible for packaging and readying the equipment and saftware for relurn lo ES&S by ulilizing Ihe origina)
toxes and packing maledals ta relurn [he equipment and soilware 10 ES&S. in Ihe evenl lhe Cuslomer requires ES3S lo provide
new boxes and packing matenal for relurr: of 1he aquipmenl and software, such ilems will be mvoiced la Cuslomer separaisly and

Return of Rental shall be due and payabie upon receinl af ES&S' invoice by Custamer,

EqUIpment Customer is respensible for rehirning all equipment and other non-consumable items set forih ahove (o ES&S upon the
expiration or earlier termination of the Agroement. In the event the Customer fails to return any such aquipment andior nui:
consumable items upon (he expiration or earller termination of the Agreement, Customer shall pay ES&S at ES&S' then
current rates for such equipment and/or non-censumable items which have not been returned to ES&S less any remtal fees
praviously paid by Cuslomer for such equip andlor ble items which have not been returned, ES&S shall
invoice the Customer separately for any unretyrned itlems and such invoice shall be due and payable upon receip! of ES8S*

involce by Customer,

SEE ERAL AND T TONS
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GENERAL TERMS

1 RentallLicanse Tepms. Subject 1o Lhe tenms and conditions of lhis Agreemenl, ES&S agrees
lo rent and/or license, and Cusiomer agrees (o rent and/ar license, the ES&S Equipment, ES&S
Sofiware and ES&S Firmware describad on the front side of Whis Agreement during Ihe Renlal Term
as defined in Section 10 below The ES&S Firmware and ES&S Saltware are collectively refered lo
hereinafler as lhe "ES&S Software ' The renlal payment terms for the ES&S Equipment and ES&S
Software are sel farth on the front side of this Agreement, Tilla lo lhe ES&S Eguipment and ES&S
Software shail, at all times, remain with £S&S, The consideralion for ES&S’ granl of the license
during the Rental Term for lne ES&S Firmware is included in Ihe cosl ¢f 1he ES&S Equipment

2 &) Subjecl to the terms and conditions of this Agreemenl, ES&S hereby
grants lo Customer nonexclusive, nontransferable licenses for ils bona fide full lime, pan time or
temporary emplayees lo us2 the ES&S Software and related Documenlalion in the Jurisdiclion during
the Rental Term  The licensas allow such bena fide amployees lo use and copy lhe ES&S Soflware
(in objact code only) and the Dacumentation, in the course of operaling the ES&S Equipment and
solely for Ihe purposes af defining and conducling elections and labulaling and reporting election
rasults in (he Jurisdiclion during the Renlal Term

3 ahib Customer shall not lake any of |he foliowing actions wilk respect (o (he
ES&S Softwars ar (e Decumenlalion:
a Reverse engineer, decompile, disassemble, re-angmneer or olharwise creale, altempl o

create, or permil, allow or assist others to create, lhe scurce code or lhe struclural framewark far part
or all of the ES&S Software:

b Cause or permit any use, display, loan, publication, Iransfer of possesslcn sublicensing
or olher dissemination of \he 588 Soflware or Documanlation, in whale or in par, to or by any third
party withawd ESRS’ prior wrillen consenl; or

c Cause or permil any change lo be made lo the ES&S Software wilhout ES&S' prior
writlan cansent; or

d. Allow a third party ta cause or permil any copying, reproduction or printing of any output
generaled by Ihe ES&S Software {excepl finished ballols by ballat printers selected by Cuslomer) in
which ES&S owns or claims any proprielary infelleclual property rights (e.g., copysight, rademark,
patent pending or patent), including, bul not imiled (o, any bailol shalis or ballol cade stock,

4 Yorm of Licensgs The licenses granted in Section 2 shall commence upon the delivery of
lhe ES&S Software described in Seclion 2 and shail conlinue during he Rental Term, ES&3 may
terminale either license if Customer fails to pay the renlal fees when due, or breaches Sections 2, 3,
or 9 wilh respect ta, such license Lpon the lermination of eilher of Ihe licenses granted in Seclian 2
for ES8S Softwara or upon the expiration of the Rental Term, Cuslomer shall immedialely relum such
ES&S Saftware and the related Documentation (including any and all copies Lhereof) ta ES&S, or (if
requesled by ES&S) destroy such ES&S Sotiware and Documenlalion and cerity in writing 'o ES&S
Ihal such destruclion has occurred
5 H The Eslimated Delivery Dates and Firsi Eleclion Use (if any) sel forth
on the fronl side of Ihis Agreement are estimates and may only be eslablished or revised, as
applicable, by the parties, in a written amendment to this Agreement, because of delays in execuling
lhis Agreemenl, changes requested by Cuslomer, produci availability and ather evenls. ES&S will
nolify Customer of such revisions as soon as £S&S becames aware of such revisions, Risk of loss
for the ES&S Equipmenl and ES&S Saftware shall pass to Cuslomer wnen such ilems are deliverad
to Cuslomer's designalsd Jocalion Upon transfer of risk of loss to Customer, Cuslomer shall be
lor inig and 19 sufficant eagually insuranca on the ES&S Equipment and
E£S85 Soflwara and shall neme ESAS as an addilonsl insumid thereundsr A, at ES&S’ raquest,
sha!l daliver wiitlen evidenca thereol 1o £S8S.  Cusiomer shall not use tha ES4S Equipment far any
purpose olher lhan those for which it was designed and shall not, wilhout the prior wrilten cansent of
ES&S, alter the ES&S Equipment or affix to or instali on lhe ES&S Equipmenl any accessory,
equipment or device which was nol supplied lo 1l by ES&S. Cuslomer shall nol move lhe ES&S
Equipment from the place where il was originally installed, uniess such ES&S Equipment is lo be
usad at vanous poiling piaces througnoul the Jursdiclion, wilhoul ES&S' orior wrilten consenl
Customer shall make lhe ES&S Equipment and any records peraining therelo available lo ES&S
during regular business heurs for inspaclion. Customar will nol, wilhout lhe prior written consent of
ES&S and subject lo such conditions as ES&S may impose for ils protection, alfix any itam of ES&S
Equipment to any real property il, as a resull thereof, such ilern of ES&S Equipmenl will become a
fixlure under applicable slaie law,
§ Installation. The front side of this Agreement specifies the ilems of ES&S Equipment ar
ES8S Soflware, I any, which ES&S' employees, agenls or aulhorized reprasenialives
("Representalives’) will inslail at Custemar's designaled site  Customer shall pay ES&S a fan for
such inslaliation services, as sel forth on the front side of lhis Agreement  Customer will provide, al
ils own expensa, a site adequalte in space and design for installalion and ogeralion of lhe ES&S
Equipment and ESRS Software  Customer shall be respansible for providing a site Ihai is
lernperalure and humicily conlroiled, has all necessary elecldic curtenl aullets, circuils, and wiring for
‘he ES&S Equipment and ES&S Solware, and has eleclric current of sufficient qualily and quanlily lo
operale the ES&S Equipment and ESES Saltware ES&S may, bul shall not be required 1o, inspecl
ihe site and advise on ils acceplabilily befere gny ES&3 Equipment or ES&S Seftware is inslalled
Customer shall be respansible for inslalling all itams of equipment or software not instalied by ES&S,
:n accordance with (he instruclions furnished in the Dacunrentatior.  ES&S shail have no liabilily for
aclual site preparation or for any costs, damages or claims arising out of lhe instaliatior of any ES&S
Squipmenl or ES&S Soflware by Cuslomer

7 Warranty,

a ESES Eguipm ES&S warrants thal during lhe Renlal Term {lhe
‘Warranty Period’), it will repair or replace, al Cuslomer's designaled localion or al ES&S' designaled
locaiion, as determined by ES&S in its sole discrelion, any componen! of lhe ES&S Equipment or
ES&S Softwara which, while under normal use and service (i} fails to perform in accardance wilh its
Documentalion in ali malertal respecls, or (i) 1s defective in malterial or workmanship The ‘Varranty
shall a0t include he repair or replacement of any ES&S Equipment components thal are consumed in
Ihe ncrmal caurse of operaling the ES&S Equipment, including printer ribbons, prinler cartridges,
paper ralls, ballenes, removable media storage devicas, PCMCIA cards or marking devices  Any
repaired or replaced ilem of ES&S Equipmenl or ES&S Scflware shall be warranled only far the
unexpired term of the Warranty Period Al replaced components of he ES&S Equipment or ES&S
Saflware will become Ihe propety of ES&ES  This warranty 1s effeclive provided thal {I) Customer
nolifies ES&S within lhree (3) business days of Ihe discovery of the failure of performance or defecl,
{1} the ES&S Equipment or ES&S Soflware (o be repaired or jeplaced has nal been repaied,
changed, modified or allered excepl as aulhorized or approved by ES&S, {Il)) Ihe ES&S Equipment ar
ES&5 Software to be repaired or replaced is not damaged as a result of accident, thefl, vandaiisim,

neglect, abuse, use which is not in accordance wilh instructions or specificalions furnished by ES&S
or causas beyend \he reasonabie control of ES&S or Cuslomeyr, including acls of God, fire, floods,
riots, acts of war, lerransm or insurreclion, labor dispules, ransporialion delays, governmental
regulations and ulility or communication inlerruplions, and (i} Customer has inslalled and is using
ihe mosl recent update provided (0 il by ES&S This warranly is void fer any unils af equipment
which (i} have not been slared or operaled in a lemperalure range according their specificalions, {ii)
have been severely handied so as lo cause mechanical damage lo the unit, or (iii) hava baen
operaled or handled in @ manner inconsistent wilh reasonable lreatment of an aleciranic product,

b. System. E£S8&S warrants thal the ES&S Equipment and £S&S Software will operale in
conjunction with tha third party items during ihe Warranly Period, provided that the Lhird party items
ara performing in accordance wilh their own specifications and documentalion in all malerial respects
and are nol defeclive in material or workmanship. in the avent af a breach of this warranty, ES&S will
repair or replaca lhe ilem of ES&S Equipment ar ES&S Soflware lhal is causing such breach la
occur. Customer acknowledges thal ES&S has merely purchased the hird party items for resale or
rental to Cuslomer, and that the praprietary and irlellectual property rights (o \he third party items aie
owned by parlies other than ES&S ("Third Parties”). Cuslomer furlher acknowledges thal excepl for
the renlal paymenis lo ES&S for he third party iems, ali of ils righis and obligalions wilh respecl
lherela flow from and lo lhe Third Paries. ES&3 shall pravide Customer with copies of all
documenlation and warranties for Uhe third party ilems which are provided lo ES&S

c. Exclualve Remndiow/Diaclaimer, IN THE EVENT OF A BREACH OF SUBSECTION 7{a) or
7(b), ES&S' OBLIGATIONS, AS DESCRIBED IN SUCH SUBSECTION, ARE CUSTOMER'S SOLE
AND EXCLUSIVE REMEDIES, ES&S EXPRESSLY DISCLAIMS ALL WARRANTIES, WHETHER
EXPRESS OR IMPLIED, WHICH ARE NOT SPECIFICALLY SET FORTH IN THIS AGREEMENT,
JNCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. FURTHER, IN THE EVENT CUSTOMER IN ANY
WAY AT ANY TIME ALTERS, MODIFIES OR CHANGES ANY EQUIPMENT, SOFTWARE, THIRD
PARTY ITEMS AND/OR NETWORK (COLLECTIVELY "SYSTEM") CONFIGURATIONS WHICH
HAVE BEEN PREVIOUSLY INSTALLED BY ES&S OR WHICH ARE OTHERWISE REQUIRED IN
ACCORDANCE WITH THE CERTIFIED VOTING SYSTEM CONFIGURATION, ALL WARRANTIES
OTHERWISE PROVIDED HEREUNDER WITH REPECT TO THE SYSTEM RENTED AND/OR
LICENSED UNDER THIS AGREEMENT SHALL BE VOID AND OF NO FURTHER FORCE AND
EFFECT.

8 m. Neither party shall be liable for any indicect, incidental, punilive,
exemplary, special or consequenlial damages of any kind whatsoever arnising oul of or relaling 1o this
Agreement  Neilher party shall be liable for the olher pariy's nagligent ar willful misconducl ES&S’
lotal liability to Customer arising out of or relaling lo this Agreementl shall not excerd lhe aggregate
amount (o be paid lo ES&S hereunder. By entering inta Lhis Agraement, Cuslomer agrees to accept
responsibility for (a) the selection of, use of and resulls obtained from any equipmen, software or
services nat provided by ES&S and used with the ES&S Equipment or ES&S Software; or (b) use!
afrors, volar efrars or problems encountared by any individual in voling that are nol olhenvise a result
of the failure of ES&S lo perform

9 Proprietary Rlghts. Customer acknowledges and agrees a5 follows:

ES&S owns the ES&S Saftware. all Documentalion and lraining malerials provided by ES&S. the
design and configuralion of the ES&S Equipment and lhe format, iayoul, measurements, design and
all olher technical information associaled with the ballots lo be wsed wilh \he ES&S Equipment,
Customer has ihe right lo use the aforementioned ilems lo lhe exlenl specified in his Agreement,
ES&S also owns all patents, Irademarks, copyrights, (rade names and ather proprielary or inieileclual
propeily in, or used in connection wilh, the aforementionad ilems The alarementioned ilems also
contain confidential and proprielary lrade secrels of ES&S lhal are prolecled by law and are of
substanlial value lo ES&S. Cuslomer shail keep the ES&S Soltware and relaled Documentation free
and clear of all claims, liens and encumbrances and shall maintain all copyrignt, irademark, palant or
olher intellectual or proprietary righls nolices thal are set foith on (he ES&S Equipment, the ES&S
Soflware, (he Documentalion, lraining malerials and ballols that are provided, and all permilled
copies of Ihe foragoing,

10 Rental Tenm The period during which Cusiomer shall renl (he ES&S Equipment and license
ihe ES&S Softwars from ES&S shall be in effect from July 1, 2018 through November 30, 2018,
unless eariier terminated pursuant lo this Agreement (lhe "Renlal Term™)

. The Rental Term shall terminale upon lhe first o accur of the following (1} a
breach of any material provision herain which has nol been cured by the breaching party within thirty
(30) days after il receives wrillen nolice of Ihe breach from he 11on-breaching parly (excepl a breach
as provided in (iii) below wnich will requira no notica); (i) either parly's providing thirty (30) days’ prior
writlen nolice (o the olher parly herslo of ils desira (o lerminate the Renlal Term; or (iii) Cuslomer's
lailure to make any renlal payment due hereunder wilhin sixty (60) days aflerilis due, In ihe event of
a terminalion by the Cuslomer in accordance with Seclion |1(i) above, Customer hereby agrees to
promplly pay ES&S for all cests incurred and deliverables provided by ES&S lhraugh Ihe elfeclive
dale of such lenminalion, including, but nol limited to, any equipmenl and software delivered, shipping
costs incurred, and services performed,  No later Ihan ten (10} calandar days following ihe
lerminalion of the Rental Term, Cuslome! shall jelease Ihe ES&S Equipmenl and ES&S Soltware (0
ES&S at ils own expense and in lhe same operalion, order, repair, condilion and appearance as
wnen received, subject 6 normal wear and lear In lhe evenl Customer f&ils Lo release lhe ES&S
Equipment and ES&S Software to £S&S no later (han ten (10) calendar days following the
terminalion: or axpiralion of the Rental Term, Customar shall pay o ES&S a lale reluin charge in the
amounl of $500,00 per calendar day unlil lhe ES&S Equipment and ES&S Software is relurned 10
ES&S in accordance herawilh

12 Disputes,

a In the event of a dispule between the paries
regarding {1} a product or service for whicn payment has nat yel been made (0 ES&S, (2) the amount
due ES&S for any producl or service, or (3} the due date of any payment, Cuslomer shall
nevertheiess pay 0 =S&S when due all undisputed amounls  Such paymenl shall nol conslitule 3
waiver by Cuslomer ar ES&S of any of ils rfighls and remedies againsl the olher party

o] for Past if any undispuled payment ta ES&S
s past due more than 30 days, ES&S may susaend performance under this Agraement unlil such
amount is paid Any dispuled or undisputaed payment not paid by Cuslomer to ES&S when due shall
bear inlerest fram lhe due date at a rale equal lo lhe lesser of ona and one-halt percenil per monlh or
the maximum amaurt oermilted by applicable law for each monlh or porlion thereof dunng which il
rernains unpaid

3 _Asslgnmant, Exceplin lhe case of a reorganization of lhe assets or operations of ES&S with
one or mare gfiiliates of £ES&S or lhe sale lransfer or assignmeni of ail or subslanlially all of the



assels of ES&S to a successor who has asserted ils inlent to continue Iha business of ES&S, neither
parly may assign or transfer this Agnsanwini or assign, sudeontract or dplegate any of its fights, duties
or obligations hereunder wilhout the prier written consent of the other parly herelo, suth consant nol
to be unreasonably wilhheld or conditioned, nor unduly delayed
1 Export, Customer acknowledgas thal tha laws and requintions of tho United Siatos may
fsitict it ewoﬂ at :m!nln commoditios and tachiical dats of United Stitas otlgn, ncluding the
v oany Crash agrees that (1 shall nol expon the Soltwam or ite
Oocumsntation in any form withisul he sppropiate Unitod Statos and facomgn gavermmant anses

15, gu[g_ﬁw;, rllshmemmmwmmdmmnwhmwlmhmnmdm
parties and e 1 s the
anlire agrooment of tha partios with mapwcf 1o the .unhcl mmwt ool aﬂd shall supersedlo md
mpince any and all olher pior of
undnesiongdings botween 1ho partios, whother writlen or. ocal, raguring the n.nuct mattar hareof My
provision of any purchase order, form or ather agreomant which conflicts wilh or s In addation lo tha
pravisions of this Agreamant atiall be of no fofce or affoct. Mo watver, amandment or modification ol
any pro of this Aq anall ba off wnloss in writing and agned by the party agains!
whoin such walver, amendimant of modificalion s sought 1o be enforced. Ne consant by elifvy pany
{6, of wmver of, 1 broach by aithor party shall constifula & consent 1o of waves ol any olbor dalferont
or subsoquint eeach by oithar . This Age shall be o by ol co i
aecardanca with the Liws of tha Ste in which the Customer resides, Wwithaut rogard o lla conflicts of
lawa principlos. The parties agree ihat wanua for ahy dispule or couse of aclion arlsing ouwl of or
raialed o this Agresnent shall bo in he state and federmi courts of the Ilmllxl Stirtas Jocated in tho
State In which the lel.unur resiges.  ESAS s At and services to
C 42 an indopend el shall nol b deamed 1o ba o “statn actar for purposos of
A2USC §1083 ESAS mnwmaa:wwrumwvﬂumwﬂﬂum eeuapmant. softwarsa of
soivices, but shall temain fully responsible for such parfonmance. Tha prowisions of Soclions 1-5;
T(e), 811, ¥2(b). 13. 14 and 15 of Iheso Genaral Torma shall surviva the temination of this
Agreement, (o the exient applicable




